
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



VIRGINIA 

LAW REVIEW 

Vol, IX. DECEMBER, 1922 No. 2 

FEDERAL POLICE REGULATION BY TAXATION. 

THE recent decision of the Supreme Court that the Child La- 
bor Tax Law of 1919 is unconstitutional * will probably 
stand out as one of the landmarks in our constitutional history. 
It brings to a halt the attempt to use the federal taxing power as 
a substitute for a general police power, an attempt which, if suc- 
cessful, would have revolutionized our constitutional system by 
practically wiping out the sovereignty of the States. This de- 
cision should go far toward clearing the air, so to speak, of the 
fogs that were fast obscuring some of the most fundamental 
principles of constitutional law. It may be in order at this time 
to take a survey of the course of constitutional history culminat- 
ing in this decision. 

The taxing power is conferred by the Constitution upon Con- 
gress in the broadest terms. It is subject only to the few limi- 
tations imposed by the Constitution itself. The purposes for 
which taxes may be laid are comprehensively stated to be "to 
pay the debts and provide for the common defense and general 
welfare of the United States". Duties, imposts and excises 
must be laid uniformly, and direct taxes must be apportioned 
among the States according to population; no preference shall 
be given by any regulation of revenue to the ports of one State 
over those of another. No tax may be laid on exports or on 
the governmental agencies of the States, but, with these two ex- 
ceptions, everything^ that is in its nature taxable may be taxed 
by Congress. Congress may select the subjects of taxation at 
will, taxing some things and refraining from taxing others as 

' Bailey v. Drexel Furniture Co., 42 Sup. Ct. 449. 
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it sees fit. No limitation is placed upon the rate of taxation. It 
is no objection to the constitutionality of a tax that it is fixed 
so high as to suppress the thing taxed. Since it was so declared 
by Chief Justice Marshall in the famous case of McCulloch v. 
Maryland,^ it has been a truism of constitutional law that "the 
power to tax involves the power to destroy". 

The normal and ostensible object of a tax law is, of course, to 
raise money, but it has been settled by a long series of decisions 
of the Supreme Court that where Congress exercises its taxing 
power within the limits laid down by the Constitution, its mo- 
tives in imposing the tax cannot be inquired into. A tax law may 
not be declared void because its effect may be to accomplish some 
other purpose than the raising of revenue. It is sufficient to sus- 
tain the legislation that it is within the taxing power of Congress. 
A tax may be for the "general welfare'' though the raising of 
revenue may be only a subordinate purpose of the tax, and even 
though no revenue whatever be produced by it. A conspicuous 
instance of such a tax is a "protective" tariflf with the rate fixed 
so high as to reduce or stop the importation of the thing taxed. 
Protective taxation of imports has been the practice of Con- 
gress from the beginning, and, though the Supreme Court has 
never passed on the question, the constitutionality of such taxa- 
tion is now conceded. 

The first attempt since the adoption of the Constitution to use 
the taxing power to suppress the thing taxed was by the States. 
Upon the opening of the Second Bank of the United States in 
1817, a determined attack upon it was begun in several of the 
States. The Maryland legislature passed an act imposing an 
annual tax of $15,000 upon the Baltimore branch of the bank, 
besides other taxes. The two branch banks in Ohio were taxed 
$50,000 a year, and those in Kentucky were taxed $60,000.' 
The States were defeated in their attempt to destroy the bank by 
the decision of the Supreme Court in McCulloch v. Maryland 
that the bank, as an agency of the federal government, was not 
subject to taxation by a State. The constitutional objection to 
the tax was, of course, not that the taxing power was being used 

' 4 Wheat. (U. S.) 316. ~~~ 

' 4 Beveridge, Life oe Marshall, 206-208. 
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for the purpose of destroying the thing taxed, but that, because 
it could be so used, the agencies of the federal government were, 
by implication, exempted by the Constitution from State taxa- 
tion. This decision is the leading authority for the well-settled 
proposition that the taxing power may legitimately be used in 
such a manner as to destroy the subject of taxation, provided it 
is within the jurisdiction of the taxing power. 

The first case involving the constitutionality of a federal tax 
imposed for the specific purpose of destroying the thing taxed, 
was the famous case of Veazie Bank v. Fenno* decided at the 
December, 1869, term of the Supreme Court. The tax in ques- 
tion was a tax of ten per cent, imposed by the act of Congress of 
July 13, 1866, on the circulating notes of State banks, the ob- 
ject of the tax being to drive such notes out of existence so as to 
leave a clear field for the notes issued under the authority of 
the federal government. Prior to this act. Congress had passed 
several statutes, beginning with the act of February 25, 1863, 
authorizing national banking associations and taxing the circu- 
lating notes of both national and State banks. These statutes 
were a part of the legislation for financing the war operations 
of the government during the Civil War. 

The constitutionality of this tax was challenged on two 
grounds: first, that it was a direct tax, and void because not 
apportioned as required by the Constitution ; and, second, that it 
impaired a franchise granted by the State, and that Congress 
had no power to do this. The court sustained the tax as against 
both objections. After thus disposing of the main points in the 
case, the court by Chief Justice Chase, continued : 

"It is insisted, however, that the tax in the case before us is 
excessive, and so excessive as to indicate a purpose on the 
part of Congress to destroy the franchise of the bank, and 
is, therefore, beyond the constitutional power of Congress. 
The first answer to this is that the judicial cannot prescribe 
to the legislative department of the government limitations 
upon the exercise of its acknowledged powers. The power 
to tax may be exercised oppressively upon persons, but the 
responsibility of the legislature is not to the courts, but to 
the people by whom its members are elected. So if a par- 

* 8 Wall. (U. S.) 533. ~~~ 
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ticular tax bears heavily upon a corporation, or a class of 
corporations, it cannot, for that reason only, be pronounced 
contrary to the Constitution. 
"But there is another answer which vindicates equally the wis- 
dom and the power of Congress. It cannot be doubted 
that under the Constitution the power to provide a circula- 
tion of coin is given to Congress. And it is settled by the 
uniform practice of the government and by repeated deci- 
sions, that Congress may constitutionally authorize the 
emission of bills of credit. * * * These powers, un- 
til recently, were only partially and occasionally exercised. 
Lately, however, they have been called into full activity, 
and Congress has undertaken to supply a currency for the 
entire country. * * * Having thus, in the exercise of 
its undisputed constitutional powers, undertaken to provide 
a currency for the whole country, it cannot be questioned 
that Congress may, constitutionally, secure the benefit of it 
to the people by appropriate legislation. To this end. Con- 
gress has denied the quality of legal tender to foreign coins, 
and has provided by law against the imposition of counter- 
feit and base coin on the community. To the same end. 
Congress may restrain, by suitable enactments, the circula- 
tion as money of any notes not issued under its own au- 
thority. Without this power, indeed, its attempts to secure 
a sound and uniform currency for ihe country must be 
futile." 

The distinguishing feature of this case is that Congress was 
simply using its taxing power in aid of its power to establish a 
national currency. Instead of taxing these notes out of exist- 
ence, Congress could have accomplished the same result by pro- 
hibiting their circulation as money. There was thus no attempt 
by Congress to do indirectly what it could not have done di- 
rectly. Taxation was an easy and effective means of securing 
the desired end, and the end itself was legitimate. Although the 
clause giving Congress the power to make all laws which shall 
be necessary and proper for carrying into execution the powers 
granted to it, was not invoked in support of this act of Congress, 
the statute was clearly appropriate legislation under that clause. "* 

* The close connection between the taxing power and the other powers 
of Congress is further illustrated by the Head Money Cases, 113 U. S. 580, 
5 Sup. Ct. 247, decided in 1885. In that case the act of August 3, 1888, 
imposing a "duty" of fifty cents for every passenger, not a citizen of the 
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It will be seen that this case affords no authority whatever for 
the use of the federal taxing power to effect a usurpation by Con- 
gress of the reserved powers of the States. That the taxing 
power may be so used is expressly denied by the court. With 
reference to the scope of this power, the Chief Justice said: 

"There are, indeed, certain virtual limitations, arising from 
the principles of the Constitution itself. It would undoubt- 
edly be an abuse of the power if so exercised as to impair 
the separate existence and independent self-government of 
the States, or if exercised for ends inconsistent with the 
limited grants of power in the Constitution." 

There could scarcely be a more emphatic repudiation of such 
use of the taxing power as was attempted in the Child Labor 
Law of 1919. 

In the case of McCray v. United States,^ decided at the Oc- 
tober term, 1903, a different phase of the question was presented. 
By an act of May 9, 1902, amending an earlier act of 1886, 
Congress imposed a tax of ten cents a pound on oleomargarine, 
"provided, when oleomargarine is free from artificial coloration 
that causes it to look like butter", the tax was to be one-fourth 
of one cent per pound. The effect of such a tax, of course, 
would be to keep out of the market oleomargarine so artificially 
colored as to pass for butter, and thus prevent imposition on the 
public. An act of Congress directly prohibiting the manufac- 
ture and sale of such fraudulent imitation butter would plainly 
have been unconstitutional, and Congress in this case was trying 
to do indirectly by the exercise of the taxing power what it could 
not have done directly. Nevertheless the act was sustained by 
the Supreme Court, Chief Justice Puller and Justices Brown and 
Peckham dissenting. 

United States, brought into the United States by steam or sailing vessel 
from a foreign port, was held to be a valid exercise of the power to regu- 
late commerce with foreign nations. Although of opinion that this im- 
position might have been sustained as an exercise of the taxing power, 
the court held that it was more properly an exercise of the commerce 
power. The court said: "If this is an expedient regulation of commerce 
by Congress, and the end to be attained is one falling within that power, 
the act is not void because, within a loose and more extended sense than 
was used in the Constitution, it is called a tax." 
• 195 U. S. 27, 24 Sup. Ct. 769. 
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In this case Congress was clearly using the taxing power as a 
substitute for the police power, which has not been granted to 
it, yet it is hard to see on what ground the act could have been 
held unconstitutional. Honest oleomargarine and fraudulent 
imitation butter are both equally subject to taxation, and, being 
different kinds of commodities, they may be taxed at different 
rates. And the Constitution places no limit upon the rate of 
taxation. The fact that the purpose of the act was to destroy a 
dishonest trade and not to raise a revenue, cannot affect the case. 
Having found that the tax was lawfully imposed, the court held 
that the motive or purpose of Congress in passing the statute 
could not be inquired into. 

In so holding the court, by Mr. Justice White, said : 

"The decisions of this court from the beginning lend no sup- 
port whatever to the assumption that the judiciary may re- 
strain the exercise of lawful power on the assumption that 
a wrongful purpose or motive has caused the power to be 
exerted. * * * Undoubtedly in determining whether 
a particular act is within a granted nower, its scope and ef- 
fect may be considered. Applying this rule to the acts as- 
sailed, it is self-evidtnt that on their face they levy an ex- 
cise tax. That beinf their necessary scope and operation, 
it follows that the acts are within the grant of power. The 
argument to the contrary rests on the proposition that, al- 
though the tax be within the power, as enforcing it will de- 
stroy or restrict the manufacture of artificially colored oleo- 
margarine, therefore the power to levy the tax did not ob- 
tain. This, however, is but to say that the question of 
power depends, not upon the authority conferred by the 
Constitution, but upon what may be the consequence arising 
from the exercise of the lawful authority." 

The federal taxing power has since been employed for sim- 
ilar police purposes.^ Thus, by an act of August 9, 1912,* Con- 

' A tax becomes a means of suppression, of course, only when the rate 
becomes prohibitive, but it should be noted that there is no absolute 
rate that will have this effect in all cases. A tax of ten per cent, was 
sufficient in the Veazie Bank case, and, no doubt, a tax of two per cent, 
would prevent the marketing of State bonds, yet a tax of one hundred 
per cent, is easily borne in some cases. These facts show how futile 
would be the attempt to have a tax law held unconstitutional because 
the rate is too high, even if the Constitution had not left the rate entirely 
to the discretion of Congress. 

* 37 Stat. L. 81 (tax of two cents per hundred matches). 
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gress put an end to the manufacture of white phosphorous 
matches, which is dangerous to workmen, by imposing a prohibi- 
tive tax on matches of this kind. In the same way the manu- 
facture of opium for smoking purposes was stopped by an act 
of January 17, 1914.» 

Tax laws of this type are police regulations only in that their 
effect is to suppress or restrict the thing taxed; they are not, 
properly speaking, regulations of the thing itself. They are not 
different in form and general character from tax laws which 
yield revenue, and it involves no straining of the Constitution 
to hold them valid. Of a different sort are tax laws which com- 
bine with the imposition of the tax detailed regulations of the 
subject of taxation. Several years before the decision in the 
McCray case the Supreme Court had recognized the principle 
that a tax law is not necessarily unconstitutional because its ef- 
fect may be regulative as well as to raise a revenue. By an act 
of August 2, 1886, entitled "An act defining butter, also impos- 
ing a tax upon and regulating the manufacture, sale, importa- 
tion, and exportation of oleomargarine". Congress regulated in 
detail the packing, marking, stamping, and branding of oleo- 
margarine, and imposed a penalty for violation of the act.**- In 
sustaining a conviction under this act, the court said : ** 

"The act before us is on its face an act for levying taxes, and, 
although it may operate in so doing to prevent deception in 
the sale of oleomargarine as and for butter, its primary ob- 
ject must be assumed to be the raising of revenue. * * * 
The oleomargarine legislation does not differ in character 
from [that relating to the taxation of tobacco and distilled 
spirits], and the object is the same in both, namely, to se- 
cure revenue by internal taxation, and to prevent fraud in 
the collection of such revenue. Protection to purchasers in 
respect to getting the real, and not a spurious article, can- 
not be held to be the primary object in either instance ; and 
the identification of dealer, substance, quantity, etc., by 
marking and branding, must be regarded as a means to ef- 
fectuate the objects of the act in respect of revenue." 

This principle was carried to the extreme limit in the Harri- 



• 38 Stat. L. 277 (tax of $300 per pound). 

" 24 Stat. L. 209. 

" In re Kolleck, 165 U. S. 526, 17 Sup. Ct. 444. 
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son Narcotic Drug Act of December 17, 1914.^^ By this act, 
under the guise of an excise law. Congress undertook to regu- 
late the sale of narcotic drugs throughout the United States. 
Having once admitted the principle that there might be inciden- 
tal regulation in a tax law, it was not hard to increase the amount 
of regulation, and, in the Harrison Act, regulation is obviously 
the primary and taxation only the incidental object of the law. 
This law is only one of a number of important laws that have 
been passed by Congress in the past twenty years in response to 
the popular demand for federal regulation of matters of general 
interest. The act imposes a special tax on the manufacture, im- 
portation, sale, or gift of narcotic drugs, and aims, by the im- 
position of penalties, to confine the sale of such drugs to regis- 
tered dealers and to physicians and to persons coming to dealers 
with legitimate prescriptions of physicians. The law provides 
in detail for registration, the keeping of records, and the giving 
of prescriptions. The tax is nominal, being one dollar a year 
for every person dealing in any way in narcotic drugs.^' 

One Doremus, a physician duly registered under the law, and 
who had paid the required tax, was indicted under section 2 of 
the act, in the United States District Court for the Western Dis- 
trict of Texas, for selling 500 tablets of heroin to an individual 
without the written order prescribed by the statute, the sale be- 
ing also contrary to other provisions of law. Upon demurrer to 
the indictment, the District Court held this penal section uncon- 
stitutional on the ground that it was not a revenue measure, and 
was an invasion of the police power reserved to the States." 
The Supreme Court reversed this decision and held the law con- 
stitutional, Chief Justice White and Justice McKenna, Van De- 
vanter and McReynolds dissenting.^^ It was, of course, clear that 
Congress could tax the traffic in narcotic drugs, and the court 
held that the provisions for subjecting the sale and distribution 
of the drugs to official supervision and inspection "tend to di- 



" 38 Stat. L. 785. 

" The tax has since been much increased. Act of February 24 1919 
40 Stat. L. il30. 

" United States v. Doremus, 246 Fed. 958. 

" United States v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214. A doubt 
as to the constitutionality of this act was expressed in United States v 
Jun Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658. 
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minish the opportunity of unauthorized persons to obtain the 
drugs and sell them clandestinely without paying the tax", and 
thus have some reasonable relation to the exercise of the taxing 
power. Thus the regulation of the drug business and the prac- 
tice of medicine has been largely brought within federal juris- 
diction. 

In this case the dissenting justices seem to have the Constitu- 
tion on their side. The distinction between the oleomargarine 
act and the Harrison Act seems perfectly clear. The oleomarga- 
rine act was plainly what it purported to be; its real object was 
to impose a tax, the regulations being intended merely to make 
possible its collection. In the case of the Harrison Act one can- 
not escape the conviction that the object of the law was to regu- 
late the drug traffic and that the provision for the one dollar tax 
was put in merely to give a color of constitutionality to the stat- 
ute. There is a difference between appropriate regulations in 
support of a tax and a tax merely in support of regulations. 

While this development of a federal police power through the 
taxing power was in progress, the commerce power was being 
used in the same way. Through its control over interstate com- 
merce Congress suppressed lotteries and the traffic in impure and 
misbranded food and drugs, and to a great extent the liquor traf- 
fic. By the Mann Act it undertook the punishment of personal 
immoraUty. These various laws were sustained, without ex- 
ception, by the Supreme Court, and between the taxing power 
and the commerce power and its control over the postal service, 
Congress seemed to be in a fair way toward securing for itself 
a general police power. 

The first check came in the case of the Child Labor Law of 
1916.^® This act provided a detailed regulation of child labor 
throughout the country by the device of prohibiting the inter- 
state transportation of the products of establishments not con- 
forming to these regulations. It having been settled in the Lot- 
tery Case and later cases ^"^ that Congress could constitutionally 



" 39 Stat. L. 675. 

" Champion v. Ames (Lottery Cases), 188 U. S. 321, 23 Sup. Ct. 431; 
Hipolte Egg Co. V. United States, 220 U. S. 45, 31 Sup. Ct. 364; Hoke v. 
United States, 227 U. S. 308, 33 Sup. Ct. 881; United States v. Hill, 248 
U. S. 420, 39 Sup. Ct. 143. 



90 VIRGINIA LAW REVIEW 

exclude from interstate commerce articles of objectionable char- 
acter aptly designated "outlaws of commerce", Congress at- 
tempted in the Child Labor Law to exclude unobjectionable com- 
modities merely because not produced in accordance with the reg- 
ulations prescribed by Congress. This act ignored the clear, 
well-settled, and important distinctions between production, 
which is a matter for State control, and marketing through the 
channels of interstate commerce, which is subject to regulation 
by Congress.^* The admission of the principle involved in this 
statute would have taken from the States and given to Congress 
the control of productive industry of all kinds throughout the 
United States. This revolutionary statute was held unconstitu- 
tional on the ground that it was not a proper exercise of the 
power to regulate interstate commerce, and also because it was 
an invasion of the police power reserved to the States in the 
Tenth Amendment to the Constitution.^* In its opinion, the 
court, by Mr. Justice Day, said: 

"The far-reaching result of upholding the act cannot be more 
plainly indicated than by pointing out that if Congress can 
thus regulate matters entrusted to local authority by pro- 
hibition of the movement of commodities in interstate com- 
merce, all freedom of commerce will be at an end, and the 
power of the States over local matters may be eliminated, 
and thus our system of government be practically de- 
stroyed." 

This observation is equally pertinent to the usurpation by Con- 
gress of the reserved powers of the States through the exercise 
of the taxing power. 

The decision in the Child Labor Case was by the close vote of 
five to four.*" It served, however, to put an end to the effort to 
secure a national child labor law under the commerce clause. 
The advocates of such a law then turned to the taxing power. 
It may be remarked in passing that it was a matter of no conse- 

" Kidd V. Pearson, 128 U. S. 24, 9 Sup. Ct. 6; United States v. E. C. 

Knight Co., 156 U. S. 1, 15 Sup. Ct. 249. 

" Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529. 

" Mr. Justice Holmes wrote a dissenting opinion, in which Justices 
McKenna, Brandeis, and Clarke concurred. 
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quence to them that most of the States had adopted child labor 
laws and were making rapid progress toward satisfactory leg- 
islation on this subject. As a result of the agitation, Congress 
passed the act of February 24, 1919,*^ imposing, in addition, 
to all other taxes imposed by law, an annual "excise tax equiva- 
lent to ten per centum of the entire net profits" arising each year 
from the sale or disposition of the products of any mine, quarry, 
mill, cannery, workshop, factory, or manufacturing establish- 
ment which at any time during the year shall have employed or 
permitted to work children under certain prescribed ages and 
for periods longer than or other than those specified in the act. 
Two suits were soon brought in the United States District 
Court for the Western District of North Carolina to obtain re- 
lief against the enforcement of this law. The first was a suit 
to enjoin the collection of a child labor tax assessed under the 
statute on the ground that the law was unconstitutional. In an 
able opinion Judge Boyd of the District Court held the law un- 
constitutional and granted a permanent injunction.*^ On appeal 
this decree was reversed by the Supreme Court and the cause re- 
manded with directions to dismiss the bill, on the ground that 
the suit was brought contrary to section 3224 of the Revised 
Statutes, providing that "No suit for restraining the assessment 
or collection of any tax shall be maintained in any court". The 

" 40 Stat. L. 1057, 1138-1140. 

" George v. Bailey, 874 Fed. 639. In the course of his opinion Judge 
Boyd quotes and comments upon the North Carolina child labor law. 
He says: "By comparing federal and State statutes it will be readily 
seen that the latter affords as much protection to the health and physical 
condition of children as the former, and, as stated before, the State act 
co-ordinates its purpose to promote physical welfare with provisions for 
mental training, and, further, an important provision in the State statute 
is the punishment provided for its violation, instead of undertaking, as 
the federal act, to make the income of an establishment using child labor 
illegally the subject of taxation, it denounces as a criminal offense the 
violation of its provisions, and subjects the offender to a fine or im- 
prisonment, or both at the discretion of the court. * ♦ ♦ For this 
reason the State statute is undoubtedly more capable of prompt execu- 
tion than the act of Congress, and the expenses incident to it, when com- 
pared to that of the federal plan, rhust necessarily be a great- deal less; 
but, however that may be, the burden incident to the enforcement of the 
State law is not a drain upon the federal treasury, but is borne by the 
State." 
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brief opinion by Chief Justice Taft did not touch upon the con- 
stitutionahty of the statute.''' 

The other suit was an action to recover back a child labor tax 
paid under protest. The plaintiff, a corporation, had employed 
and permitted to work in its factory a boy under fourteen years 
of age, thus becoming subject to the payment of a tax of ten 
per cent, on its entire net profits for the year, the tax amounting 
to $6,312.79. The District Court, in this case also held the stat- 
ute to be unconstitutional and gave judgment for the plaintiff.''* 
This judgment was affirmed by the Supreme Court, Mr. Jus- 
tice Clarke alone dissenting.'*'' The opinion of the court was 
written by Chief Justice Taft. The essential nature of the law 
as a police regulation rather than a revenue measure is clearly 
exposed, and the earlier decisions are stated and distinguished. 
In the course of his opinion the Chief Justice said : 

"The law is attacked on the ground that it is a regulation of 
the employment of child labor in the States — an exclusively 
State function under the federal Constitution and within 
the reservations of the Tenth Amendment. It is defended 
on the ground that it is a mere excise tax levied by the 
Congress of the United States under its broad power of 
taxation conferred by section 8, article 1, of the federal 
Constitution. We must construe the law and interpret the 
intent and meaning of Congress from the language of the 
act. The words are to be given their ordinary meaning un- 
less the context shows that they are differently used. Does 
this law impose a tax with only that incidental restraint and 
regulation which a tax must inevitably involve? Or does 
it regulate by the use of the so-called tax as a penalty? If 
a tax, it is clearly an excise. If it were an excise on a com- 
modity or other thing of value, we might not be permitted 
under previous decisions of this court tg infer solely from 
its heavy burden that the act intends a prohibition instead 
of a tax. But this act is more. It provides a heavy exac- 
tion for a departure from a detailed and specified course 
of conduct in business." [Here follows an analysis of the 
act.] "In the light of these features of the act, a court must 
be blind not to see that the so-called tax is imposed to stop 

" Bailey v. George (Oct. Term, 1921), 42 Sup. Ct. 419. 

" Drexel Furniture Co. v. Bailey, 276 Fed. 452. 

" Bailey v. Drexel Furniture Co. (Oct. Term, 1921), 42 Sup. Ct. 449. 
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the employment of children within the age limits pre- 
scribed. Its prohibitory and regulatory effect and purpose 
are palpable. All others can see and understand this. How 
can we properly shut our minds to it? 

"It is the high duty and function of this court in cases regu- 
larly brought to its bar to decline to recognize or enforce 
seeming laws of Congress, dealing with subjects not in- 
trusted to Congress, but left or committed by the supreme law 
of the land to the control of the States. We cannot avoid 
the duty, even though it require us to refuse to give effect 
to legislation designed to promote the highest good. The 
good sought in unconstitutional legislation is an insidious 
feature, because it leads citizens and legislators of good 
purpose to promote it, without thought of the serious breach 
it will make in the ark of our covenant, or the harm which 
will come from breaking down recognized standards. In 
the maintenance of local self-government, on the one hand, 
and the national power, on the other, our country has been 
able to endure and prosper for near a century and a half. 

"Out of a proper respect for the acts of a co-ordinate branch 
of the government, this court has gone far to sustain tax- 
ing acts as such, even though there has been ground for sus- 
pecting, from the weight of the tax, it was intended to de- 
stroy its subject. But in the act before us the presumption 
of validity cannot prevail, because the proof of the con- 
trary is found on the very face of its provisions. Grant 
the validity of this law, and all that Congress would need 
to do, hereafter, in seeking to take over to its control any 
one of the great number of subjects of public interest, Juris- 
diction of which the States have never parted with, and 
which are reserved to them by the Tenth Amendment, 
would be to enact a detailed measure of complete regula- 
tion of the subject and enforce it by a so-called tax upon 
departures from it. To give such magic to the word "tax" 
would be to break down all constitutional limitation of the 
powers of Congress and completely wipe out the sover- 
eignty of the States. 

"The difference between a tax and a penalty is sometimes dif 
ficult to define, and yet the consequences of the distinction 
in the required method of their collection often are impor- 
tant. Where the sovereign enacting the law has power to 
impose both tax and penalty, the difference between reve- 
nue production and mere regulation may be immaterial but 
not so when one sovereign can impose a tax only, and the 
power of regulation rests in another. Taxes are occasion- 
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ally imposed in the discretion of the Legislature on proper 
subjects with the primary motive of obtaining revenue from 
them and with the incidental motive of discouraging them 
by making their continuance onerous. They do not lose 
their character as taxes because of the incidental motive. 
But there comes a time in the extension of the penalizing 
features of the so-called tax when it loses its character as 
such and becomes a mere penalty, with the characteristics 
of regulation and punishment. Such is the case in the law 
before us." 

On the same day on which the Child Labor Tax Law was 
held unconstitutional (May 15, 1922) the Supreme Court also 
held invalid the Grain Future Trading Act of August 24, 1921, 2* 
and for substantially the same reasons. This act imposed a tax 
of 20 cents a bushel on all contracts for the sale of grain for fu- 
ture delivery but excepted from its application sales on boards 
of trade designated as contract markets by the Secretary of Agri- 
culture, on fulfillment by such boards of certain conditions and 
requirements set forth in the act. The real nature of the stat- 
ute as a regulation of boards of trade was shown by its title, 
namely, "An act taxing contracts for the sale of grain for fu- 
ture delivery, and options for such contracts, and providing for 
the regulation of boards of trade, and for other purposes". 

In a suit brought by members of the Chicago Board of Trade 
to prevent the enforcement of the act on the ground that it was 
unconstitutional, the Supreme Court so held, the opinion in this 
case also being written by Chief Justice Taft.''^ Said he: 

"It is impossible to escape the conviction, from a full reading 
of that law, that it was enacted for the purpose of regulat- 
ing the conduct of business of boards of trade through su- 
pervision of the Secretary of Agriculture and the use of an 
administrative tribunal consisting of that Secretary, the 
Secretary of Commerce, and the Attorney General. Indeed 
the title of the act recites that one of its purposes is the regu- 
lation of boards of trade. * * * The act is in es- 
sence and on its face a complete regulation of boards of 
trade, with a penalty of 20 cents a bushel on all 'futures' to 
coerce boards of trade and their members into compliance. 

" 42 Stat. L. 187. 

'" Hill V. Wallace (Oct. Term, 1921), 42 Sup. Ct. 453. 
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When this purpose is declared in the title to the bill, and is 
so clear from the effect of the provisions of the bill itself, 
it leaves no ground upon which the provisions we have 
been considering can be sustained as a valid exercise of the 
taxing power. * * * Our decision, just announced, in 
Bailey v. Drexel Furniture Co., involving the constitutional 
validity of the Child Labor Tax Law, completely covers this 
case." 

The statute was also held not valid as a regulation of interstate 
commerce. The court was unanimous in holding this act un- 
constitutional. 

The Harrison Drug Act, the Child Labor Acts, and the Fu- 
ture Trading Act, illustrate the extent to which Congress has al- 
ready gone in stretching its powers so as to encroach upon the 
reserved powers of the States. In the words of Madison, it "is 
everywhere extending the sphere of its activity, and drawing all 
power into its impetuous vortex". How apt also at this time is 
the declaration of Hamilton that constitutional limitations "can 
be preserved in practice in no other way than through the me- 
dium of courts of justice, whose duty it must be to declare all 
acts contrary to the manifest tenor of the Constitution void. 
Without this, all the reservations of particular rights and privi- 
leges would amount to nothing." 

From the standpoint of constitutional law the decision in the 
Child Labor Tax Law case is one of the most important deci- 
sions of the Supreme Court since the time of Marshall. It is 
probably the most important since the Slaughter-H ouse Cases,^^ 
decided in 1873, though it was foreshadowed by the decision in 
the first child labor case. Although arising under radically dif- 
ferent conditions, the child labor cases and the Slaughter-H ouse 
Cases involved the same great question, namely, whether Con- 
gress, through the exercise of a general police power, could take 
over in large measure the reserved powers of the States, thus 
breaking down the carefully adjusted apportionment of power 
between the State and federal governments, which constitutes 
one of the foundation stones of our constitutional system. The 
importance of preserving this apportionment is not at all ap- 



16 Wall. (U. S.) 36. 
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predated by the general public, and the mass of the people seems 
to favor federal regulation of almost everything. Congress has 
been ready, if not eager, to satisfy this popular demand. The 
Constitution has few defenders in that body. Of late the Su- 
preme Court itself has seemed at times almost to have lost its 
grasp of things. Now comes the decision in the second child 
labor case to clear the atmosphere with its ringing reassertion of 
fundamental principles. 

The opinion of Chief Justice Taft in this case leaves nothing 
to be desired. No more satisfactory opinion on a constitutional 
question has been rendered by the Supreme Court since the Civil 
War. This opinion alone, in the writer's judgment, justifies the 
appointment of Mr. Taft as Chief Justice, should his work end 
here. It may not have been due to his influence, but it is inter- 
esting to note that three of the four justices who dissented in the 
first child labor case, and four of the five justices who held the 
Harrison Drug Act constitutional, concurred in the decision in 
the second child labor decision, and all concurred in holding the 
Future Trading Act unconstitutional. Yet the principles in- 
volved in all these cases were essentially the same. 

The decisions in the child labor cases are unpopular with the 
general public. Though the court has generally been spoken of 
by the lay press with respect, its decisions in these cases have 
been widely deplored. A prominent religious paper expressed 
a common sentiment when it said: 

"The friends of children the country over have learned with 
profound regret that the child labor law enacted by Con- 
gress in 1919 has been declared unconstitutional by the Su- 
preme Court of the United States. * * * The ques- 
tion is entirely too technical to be pronounced upon by the 
average layman, but it certainly seems too bad that the safe- 
guards against the exploitation of childhood so carefully 
built up during the last few years are now ruthlessly to be 
thrown down and our children are in many states to be al- 
lowed to be drawn into the gaping maw of the Moloch of a 
merciless and relentless commercialism." 

Thus, as Chief Justice Taft so strikingly says: 

"The good sought in unconstitutional legislation is an insidi- 
ous feature, because it leads citizens and legislators of good 
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purpose to promote it, without thought of the serious breach 
it will make in the ark of our covenant, or the harm which 
will come from breaking down recognized standards." 

It may be added that a movement has already been started to 
secure an amendment to the Constitution to authorize child la- 
bor legislation by Congress.** This, of course, is the proper 
way to secure additional power for Congress, when desirable, 
but the proposed amendment is not only objectionable because 
not needed, but also because it would place still another burden 
on our already overloaded government at Washington. Mean- 
while the recent decisions of the Supreme Court assure us that 
the tendency toward an invasion by Congress of the reserved 
powers of the States has for the present, at least, been definitely 
checked. 

Joseph R. Long. 

Washington and Lee University, 
Lexington, Va. 

" In an editorial comment in World's Work for September, 1922, on 
the recent child labor decision and the proposed constitutional amend- 
ment, it is said: "It is quite plain that public sentiment does not endorse 
this decision, that it has produced a most unfavorable impression, and 
that it has given the radicals another opportunity to bring forth all their 
standing grievances against the Supreme Court." Then, after comment- 
ing on the backvtrardness of several States in adopting adequate child 
labor laws, the editorial continues: "It is to be hoped that certain States 
will be sufficiently awakened by this proposal to adopt enlightening 
{sic] legislation on this issue; such a change of heart would make the 
amendment unnecessary. The interference of the Federal Government 
in so local a concern as manufacturing, even when the purpose aimed at 
is one that makes so strong an appeal to the best human instinct, is 
something that is not lightly to be regarded. This represents a tendency 
which has already been carried too far." The editor confuses the recent 
child labor decision with the earlier one and supposes that the later act 
was passed under the commerce clause. He says: "Chief Justice Taft 
has now decided that this prohibition is an undue extension of the com- 
merce clause." 



